I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER W LLI AMS ) ClVIL ACTI ON
V.
JEFFREY A. BEARD, et al. ; NO. 01-4947

VEMORANDUM AND ORDER

McLaughlin, J. Decenber 1, 2006

This case involves a petition for a wit of habeas
corpus filed by Christopher Wllians (“M. WIIlians”) pursuant to
28 U.S.C. 8 2254. On Novenber 30, 2005, Magistrate Judge Carol
Sandra Moore Wells issued a report and reconmmendati on, which
concl uded that the petition should be dism ssed as untinely and
that petitioner’s request for a certificate of appealability
shoul d be denied. The petitioner filed his objections to the
report and recommendati on on May 5, 2006, and the Commonweal th
responded on August 23, 2006. The Court agrees with Magistrate
Judge Wells’ ultimte conclusions for the reasons that follow
The Court will dismss M. WIlianms’ petition as untinely and

deny his request for a certificate of appealability.

FACTS
On January 22, 1992, the petitioner was convicted of
first degree murder, crimnal conspiracy, kidnaping, robbery and

possession of an instrunment of a crine. The jury sentenced the



petitioner to life inprisonnent. Follow ng the denial of post-
sentence notions, the state court formally sentenced the
petitioner to life inprisonnment on Septenber 12, 1994.

Begi nning i nmedi ately after his conviction, the
petitioner began calling and witing to post-conviction counsel,
at first requesting that an appeal be filed and later inquiring
into the status of that appeal. Post-conviction counsel neither
responded to the petitioner’s nunmerous letters and tel ephone
calls nor filed an appeal. The petitioner eventually contacted
t he Pennsyl vani a Superior Court on May 29, 1996, and five days
|ater, the petitioner |earned that no notice of appeal was ever
filed.

Thereafter, the petitioner filed a pro se petition to
have new counsel appointed for appeal with the Pennsyl vani a
Superior Court. On Novenber 12, 1996, the Superior Court denied
that petition.

On Decenber 26, 1996, the petitioner filed a pro se
petition for collateral relief pursuant to Pennsylvania's Post-
Conviction Relief Act (“PCRA’), in which the petitioner sought

reinstatement of his appeal rights nunc pro tunc, or in the

alternative, a new trial based on ineffective assistance of
counsel . Court-appoi nted counsel subsequently filed two anended
petitions, alleging ineffective assistance of both trial and

appel l ate counsel. The Court of Common Pl eas di sm ssed the



petition on April 30, 1998. The Superior Court affirmed the
di sm ssal on Novenber 24, 1998, and the Suprene Court of
Pennsyl vani a deni ed revi ew on June 29, 2000.

On August 28, 2000, the petitioner filed a second PCRA
petition, wherein he argued that because he had been denied his
constitutional right to direct appeal, his prior PCRA petition
shoul d be treated as a direct appeal. This second PCRA petition
was dism ssed as untinely on April 16, 2001, and the petitioner
filed a tinely notice of appeal.

In light of the state court’s ruling that the petition
was untinmely, the petitioner filed a “protective” petition for a
wit of habeas corpus with this Court on Septenber 28, 2001. The
case was referred to Magi strate Judge Wells, who recomended t hat
the petition be dism ssed without prejudice to the petitioner’s
right tore-file at the conclusion of state court proceedi ngs.
This Court adopted the recommendati on except insofar as it
concluded that the state PCRA petition was “properly filed” for
purposes of 28 U . S.C. 8§ 2244(d)(2). The petition was accordingly
di sm ssed on Septenber 3, 2002. The petitioner appeal ed that
deci si on.

While the petitioner’s appeal was pending in the United
States Court of Appeals for the Third Crcuit, the Pennsylvania
Superior Court affirmed the dism ssal of the petitioner’s second

PCRA petition as untinely. The petitioner filed a tinely notice



of appeal, but on August 6, 2003, the Suprene Court of
Pennsyl vani a deni ed revi ew.

Fol |l ow ng the Suprenme Court of Pennsylvania s deci sion,
the United States Court of Appeals for the Third Crcuit vacated
this Court’s Septenber 2, 2002, dismssal of M. WIIlians’ habeas
petition and remanded the case for disposition. After the
Commonweal th submtted its response to M. WIllians’ petition,
this Court once again referred the case to Magi strate Judge Wl ls
for a report and recommendati on.

Because of its potential to affect the court’s decision
regarding the tineliness of M. WIllians’ federal habeas
petition, Magistrate Judge Wells granted the petitioner’s
unopposed request to hold the proceedings in abeyance pending the

outcone of Pace v. DiGuglielno, 544 U. S. 408 (2005). After the

case was deci ded, both parties filed briefs addressing the inpact
of Pace, and on Novenber 30, 2005, Magistrate Judge Wl ls issued
a report and recommendati on, which concluded that M. WIIians’

petition should be dism ssed and no certificate of appealability
shoul d issue. The petitioner submtted objections to this report
and recomendati on on May 5, 2006, and the Commonweal th responded

on August 23, 2006.

I'1. APPL|I CATION OF THE AEDPA' S STATUTE OF LI M TATI ONS

Under the Antiterrorismand Effective Death Penalty Act

of 1996 (“AEDPA’), a prisoner generally has one year fromthe
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date on which a state court judgnent of conviction becones fina
to file an application for a wit of habeas corpus. 28 US.C 8§

2244(d) (1) (2006): Evans v. Chavis, 126 S. Ct. 846, 848-49

(2006). A judgnment of conviction becones final at the concl usion
of direct review or at the expiration of the tine for seeking
such review. 28 U S . C. 8§ 2244(d)(1)(A). Prisoners whose

convi ctions becane final before passage of the AEDPA were given
one year fromthe effective date of the statute, April 24, 1996

in which to file. Johnson v. United States, 544 U S. 295, 300

(2005) .
The AEDPA's one-year statute of |limtations is subject

to both statutory and equitable tolling. Jones v. Mrton, 195

F.3d 153, 158-59 (3d Cir. 1999). The limtations period will be
statutorily tolled for the tinme during which a “properly filed”
application for state post-conviction or other collateral review
is pending. 28 US. C 8§ 2244(d)(2). The limtations period wll
be equitably tolled when the principles of equity would make the
rigid application of a limtations period unfair. Jones, 195
F.3d at 159. This unfairness generally occurs when sone
“extraordi nary circunstance” prevents a petitioner fromasserting
his or her rights. See id.

The petitioner concedes that statutory tolling offers
himno basis for arguing that his petitionis tinely. The

petitioner argues instead that he is entitled to equitable



tolling, and as a result, his petitionis tinely. More
specifically, the petitioner argues that the foll ow ng
extraordinary circunstances prevented himfrom exercising his
rights: (i) the petitioner’s abandonnent by direct appeal
counsel; (ii) the state courts’ failure to follow clearly
established law, (iii) the petitioner’s reasonable belief that
his state PCRA petition was “properly filed;” and (iv) the
unavail ability of federal habeas relief. The petitioner
alternatively argues that even if no extraordinary circunstances
were present, the Court should nevertheless equitably toll the
statute of limtations because the petitioner’s conviction was

used as an aggravating factor in a subsequent capital case.

A. Equi table Tolling

The United States Court of Appeals for the Third
Circuit has held that the AEDPA' s one-year statute of limtations

is subject to equitable tolling. LaCava v. Kyler, 398 F.3d 271,

275 (3d Gir. 2005). The court has been careful to point out,
however, that equitable tolling should be applied sparingly and
“only in the rare situation where [it] is demanded by sound | egal
principles as well as the interests of justice.” 1d. Equitable
tolling should be applied only when the principles of equity
woul d nake the rigid application of a limtations period unfair.

Id.



A litigant seeking equitable tolling bears the burden
of establishing that (i) sonme “extraordinary circunstance”
prevented the litigant fromasserting his or her rights, and (ii)
the litigant exercised reasonable diligence in attenpting to

investigate and bring his or her clains. Fahy v. Horn, 240 F. 3d

239, 244 (3d Gir. 2001).

1. Extraordi nary C rcunstances

a. Abandonnent by Direct Appeal Counse

The petitioner argues that he is entitled to equitable
tolling because he was abandoned by direct appeal counsel. The
Court will not reach the nerits of this argunment because even if
the AEDPA s statute of |imtations were equitably tolled during
t he period of abandonnent, M. WIllians’ petition would still be
time-barred.

The period of abandonnment began i mredi ately after the
petitioner’s conviction on Septenber 12, 1994, and | asted, at the
|atest, until the petitioner filed his first PCRA petition on
Decenber 26, 1996. During the pendency of that petition, the
AEDPA's statute of limtations was tolled statutorily. Under
this theory, the statute of limtations would be tolled for the

entire period fromthe petitioner’s conviction until the



dism ssal of his first PCRA petition by the Pennsylvania Suprene
Court on June 29, 2000. The petitioner would consequently have
until June 29, 2001, to file a federal habeas petition. Because
the petitioner did not file his petition until Septenber 28,
2001, the petition is time-barred, wth or wi thout equitable
tolling.

Equitable tolling for this tinme period would be
relevant only if it were “tacked” in sonme way to subsequent
periods of equitable tolling. As explained bel ow, however, there
is no basis for equitably tolling the statute of limtations for
any tinme period after the petitioner’s first PCRA petition was
di sm ssed. Determ ning whether equitable tolling applies to the
time period before the petitioner’s first PCRA petition was
di sm ssed is therefore unnecessary.

b. The State Courts’ Failure to Follow Clearly
Establ i shed Law

The petitioner argues that he is entitled to equitable
tolling because the state courts failed to follow clearly
established | aw by dism ssing his second PCRA petition as
untinmely. The petitioner reasons that after the state courts
erroneously dismssed his first PCRA petition wthout reinstating

his direct appeal rights nunc pro tunc, the state courts should

have treated these proceedings as his direct appeal when

eval uating the tineliness of his second PCRA petition. Had the



courts followed this course of action, the petitioner’s second
PCRA petition would have been tinely and therefore “properly
filed” for purposes of statutorily tolling the AEDPA s
[imtations period. The petitioner’s argunent fails because it
is not clearly established |aw that the state courts should have
treated his first PCRA petition as his direct appeal.

This argunment stens fromthe Pennsyl vani a Superi or
Court’s erroneous decision to dismss M. WIllianms’ first PCRA

petition without reinstating his appeal rights nunc pro tunc.

Wiile M. WIllianms’ first PCRA petition was on appeal to the
Pennsyl vani a Superior Court, the Pennsylvania Suprene Court

deci ded Commonweal th v. Lantzy, which clarified the requirenents

for obtaining PCRA relief in cases where counsel fails to file a
requested direct appeal. 736 A 2d 564, 572 (Pa. 1999)

[ hereinafter Lantzy I1]. The Pennsylvania high court expl ai ned
that in these cases, a petitioner need not establish his

i nnocence or denonstrate the nerits of the issues he woul d have
rai sed on appeal. 1d. Rather, failure to file a requested
direct appeal, in and of itself, constitutes ineffective

assi stance of counsel and entitles the petitioner to restoration

of direct appeal rights nunc pro tunc. 1d. at 572-73.

Despite this clear holding, the Superior Court failed
to follow Lantzy Il. The court instead found that the various

i neffectiveness clainms the petitioner would have rai sed on appeal



were neritless and dism ssed the petition. This refusal to
follow Lantzy Il was erroneous: the petitioner requested that an
appeal be filed, but direct appeal counsel unjustifiably failed
to do so. The Pennsylvania Suprenme Court neverthel ess affirnmed
on June 29, 2000.

The petitioner argues that once the state courts erred
in dismssing his first PCRA petition without reinstating his

appeal rights nunc pro tunc, clearly established | aw directed the

state courts to treat his first PCRA petition as a direct appeal
when evaluating the tineliness of his second PCRA petition. Had
the courts treated his first PCRA petition as a direct appeal,
his second PCRA petition would have been considered a tinely
first PCRA petition, thereby statutorily tolling the AEDPA s
statute of limtations during its pendency. Such tolling would
then render the petitioner’s federal habeas petition tinely.

The problemw th the petitioner’s argunent is that no
Pennsyl vani a case has ever held that when a PCRA petition for
rei nstatenment of appeal rights is erroneously denied, the
at t endant proceedi ngs shoul d be considered a direct appeal. The
petitioner cites four cases for this proposition, but not one is
on point. The first three cases held that when a PCRA petition

results in the successful restoration of appeal rights, a

subsequent PCRA petition will be considered a first petition.

Commonweal th v. O Bidos, 849 A 2d 243, 252 n.3 (Pa. Super. C
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2004); Commonwealth v. Karinnicolas, 836 A 2d 940, 944-45 (Pa.

Super. C. 2003); Commonwealth v. Lewis, 718 A 2d 1262, 1263-64

(Pa. Super. C. 1998). The fourth case found that where a trial
court requires an appellant to file a PCRA petition concurrently
Wi th his post-verdict notions, and where all clainms are reviewed
on direct appeal, the PCRA petition will be considered part of

appellant’s direct appeal. See Commonwealth v. Marshall, 810

A . 2d 1211, 1215-16 (Pa. 2002). The cases therefore fail to
support the proposition that clearly established | aw directed the
state courts to treat petitioner’s first PCRA petition as a

di rect appeal .

On the contrary, clearly established Pennsylvania | aw
directed the state courts to treat the petitioner’s request for
rei nstatenment of appeal rights as a PCRA petition. As explained
in Lantzy 11, the Pennsylvania PCRA provides the sol e neans of
obtai ning collateral review, enconpassing all other comon | aw
rights and renedi es, including requests for reinstatenment of
appeal rights. Lantzy Il, 736 A 2d at 569-70; 42 Pa. S.C A 8§
9542. The state courts therefore conplied with clearly
established law in treating the petitioner’s original collateral
proceedi ngs as PCRA proceedi ngs.

Under these circunstances, the petitioner has failed to
denonstrate that an “extraordi nary circunstance” prevented him

fromfiling a tinmely habeas petition. Although the state courts
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erred in dismssing his first PCRA petition w thout reinstating
hi s appeal rights, the petitioner was nevertheless free to file a
tinmely habeas petition after this dismssal. The petitioner
instead decided to file a second PCRA petition, ganbling that the
state courts would consider the prior proceedings to be his
direct appeal. The petitioner’s failure to file a tinmely habeas
petition therefore resulted froma strategic decision, not an
“extraordi nary circunstance.”

C. Petitioner’s Belief that his Second PCRA
Petition Was “Properly Filed”

The petitioner argues that he is entitled to equitable
tolling because he reasonably believed that his second PCRA
petition, even if untinmely, was “properly filed” for purposes of
tolling the AEDPA's limtations period. The petitioner’s
argunent fails because this belief was unreasonable in |ight of
cont enporaneous Third Crcuit |aw

Under 28 U . S.C. 8§ 2244(d)(2), the statute of
limtations for federal habeas relief is tolled only during the
pendency of “properly filed” applications for state post-

conviction relief. Pace v. D GQuglielnp, 544 U. S. 408, 413

(2005). Al though the issue was not definitively resolved unti
Pace, Third G rcuit precedent at the time the petitioner filed
his second PCRA petition strongly suggested that untinely state

PCRA petitions would not be considered “properly filed” under the
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AEDPA. E.g., Morris v. Horn, 187 F.3d 333, 338 (3d G r. 1999).

In Lovasz v. Vaughn, for exanple, the court noted that a

“properly filed” application nust be submtted according to the
state’s procedural requirenments, including rules governing the
time and place of filing. 134 F.3d 146, 148 (3d G r. 1998)

(enphasis added). Id. Likewise, in Muris v. Horn, the court

noted that an untinely PCRA petition probably would not be
considered “properly filed” for purposes of tolling the AEDPA s
statute of limtations. Mrris, 187 F.3d at 338. In Mrris, the
court squarely addressed the statute of |imtations problem

rai sed when a petitioner files a successive PCRA petition instead
of a habeas petition. 1d. The court noted that if the
successive PCRA petition were dism ssed as untinely, the AEDPA's
statute of limtations |ikely would not be tolled during its
pendency, and the petitioner may therefore be time-barred from
filing a habeas petition. 1d.

G ven these precedents, it was unreasonable for the
petitioner to believe that an untinely second PCRA petition would
be considered “properly filed” for AEDPA purposes. |Indeed, the
two cases petitioner relies upon for arguing that his belief was

reasonable, Artuz v. Bennett, 531 U S. 4 (2000) and Nara v.

Frank, 264 F.3d 310 (3d Cr. 2001), were decided after he filed
his second PCRA petition. The petitioner’s unreasonable belief

that an untinmely PCRA petition would be considered “properly
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filed” for AEDPA purposes therefore does not constitute an
“extraordi nary circunstance.” Nothing prevented the petitioner
fromfiling a habeas petition after his first PCRA petition was

di sm ssed.

d. Unavai l ability of Federal Habeas Revi ew

The petitioner argues that he is entitled to equitable
tolling because habeas relief was unavail able to hi mwhen he
filed his second PCRA petition. The petitioner’s argunent fails
because he could have filed a habeas petition that included only
exhausted clains, or he could have filed a habeas petition that
i ncluded all clainms and sought sonme sort of protection fromthe
federal court.

Under 8§ 2254(b) (1), a habeas petitioner nust exhaust
state renedies before filing a petition. 28 U S.C. 8§ 2254(b)(1)
(2006). The Suprene Court has held that this exhaustion
requirenent is total, such that “m xed” petitions — petitions
t hat include both exhausted and unexhausted clainms — nust be

di smssed. Rose v. Lundy, 455 U. S. 509, 522 (1982). Petitioners

t hen have the option of (i) exhausting all clains before
returning to federal court, (ii) abandoni ng unexhausted cl ai ns
and proceeding with the rest, id. at 520, or (iii) seeking sone
other relief fromthe federal court that will protect the

unexhaust ed cl ai ns. E.g., Mrris, 187 F.3d at 338-39. One

exanple of a federal court affording protection to a petitioner’s
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unexhausted clains occurred in Murris, where the district court

di sm ssed a petition without prejudice to the petitioner’s right
to file an anended petition pursuant to the rel ation-back

provi sion of FRCP 15(c)(2). 1d. at 338. Another exanple is the
so-called “protective” habeas petition, where the petitioner asks
the federal court to stay review and hold the petition in
abeyance until the unexhausted clains are presented in state

court. Crews v. Horn, 360 F.3d 146, 154 (3d Cir. 2004).

Al t hough the Third Grcuit did not expressly approve the use of
“protective” habeas petitions until 2004, the procedure was well -
recogni zed in many other circuits at the tine the petitioner

filed his second PCRA petition. E.qg., Freeman v. Page, 208 F. 3d

572, 577 (7th Cir. 2000) (recognizing the ability of district
courts to stay proceedi ngs and hold a habeas petition in abeyance
when di sm ssal woul d jeopardize the tineliness of the coll ateral

attack); Brewer v. Johnson, 139 F.3d 491, 493 (5th G r. 1998)

(sane).

The petitioner was not prevented fromfiling a habeas
petition by an “extraordinary circunstance.” The petitioner
coul d have abandoned hi s unexhausted clains and filed a habeas
petition containing only those clains he had exhausted in his
first PCRA petition. The petitioner alternatively could have
filed a habeas petition and sought protection for his unexhausted

clains fromthe federal court, like the petitioners in Mrris and
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Crews. The petitioner therefore is not entitled to equitable

tolling on this ground.

2. Reasonabl e Dili gence

The petitioner argues that he is entitled to equitable
tolling because he exercised reasonable diligence in attenpting
to investigate and bring his claims. The Court will not reach
the nerits of this argunent. Because petitioner was not
prevented fromfiling a tinmely habeas petition by an

“extraordinary circunstance,” the Court can fully dispose of the
case w thout determ ning whether he was reasonably diligent in
asserting his rights.

B. Use of Petitioner’s Conviction as an Aggravati ng Factor
in a Subsequent Capital Case

The petitioner argues that even if no “extraordinary
ci rcunst ance” prevented himfromfiling a tinely habeas petition,
he is nevertheless entitled to equitable tolling because a | ower
threshold applies to capital cases. The petitioner’s argunent
fails because the | esser threshold does not apply to non-capital
cases whose convictions may be used as aggravating factors in
subsequent capital cases.

In Fahy v. Horn, the United States Court of Appeals for

the Third Grcuit announced that the AEDPA' s statute of

[imtations may be equitably tolled for |ess than “extraordi nary
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ci rcunstances” in capital cases where the petitioner has been
diligent in asserting his clains and rigid application of the | aw
woul d be unfair. 240 F.3d 239, 245 (3d Gr. 2001). The court
expl ained that unli ke non-capital cases, where attorney error,

m scal cul ati on, inadequate research, or other m stakes do not
rise to the “extraordi nary circunmstances” needed for equitable
tolling, “death is different.” |d. at 244. Subsequent cases
have stressed that this narrow exception applies only to capital

cases. E.g., Merritt v. Blaine, 326 F.3d 157, 169-70 (3d Cr

2003).

In the case at hand, the petitioner is not facing the
death penalty. In fact, on May 29, 2003, the PCRA trial court
granted the petitioner a newtrial in the three capital cases in
whi ch the present conviction was used as an aggravating factor.

As such, Fahy’s reduced threshold for equitable tolling does not

apply.

I11. CERTIFI CATE OF APPEALABI LI TY

The petitioner is not entitled to a certificate of
appeal ability because reasonable jurists could not disagree that
the petition is time-barred.

When a district court denies a habeas petition on
procedural grounds w thout reaching the underlying constitutional
clainms, a certificate of appealability should issue only if (i)

the petition states a valid claimfor the denial of a

-17-



constitutional right, and (ii) reasonable jurists would find it
debat abl e whether the district court was correct inits

procedural ruling. Slack v. MDaniel, 529 U S. 473, 474 (2000).

Here, reasonable jurists could not disagree that the petitioner’s
habeas petition is tinme-barred. It is statutorily barred, and as
expl ai ned above, equitable tolling does not apply.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER W LLI AMS ) ClVIL ACTI ON
V.
JEFFREY A. BEARD, et al. ; NO. 01-4947
ORDER

AND NOW this 1st day of Decenber, 2006, upon
consideration of the petition for a wit of habeas corpus and the
responses thereto, and after review ng the report and
recomendation of United States Magi strate Judge Carol Sandra
Moore Wells and the responses thereto, |IT IS HEREBY ORDERED t hat :

1. The petition for a wit of habeas corpus is

DI SM SSED wi th prejudice as being | ate under 28
U S C § 2244; and
2. There is no basis for the issuance of a

certificate of appealability.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




